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Further, the Court enters an Amended Order that reflects the change in the

number of households affected by Comcast's proposed changes.

IT IS ORDERED.

Dated: November 25, 2008

The undersigned certifies that a copy of this
document was served on the attorneys of
record by electronic means or U.S. Mail on
Novemnber 25, 2008.

s/Carol A. Pinegsr

Deputy Cierk

s/Victoria A. Roberts
Victoria A. Roberts
United States District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CITY OF DEARBORN, ET AL,
Plaintiff(s), CASE NUMBER: 08-10156

HONORABLE VICTORIA A. ROBERTS
v.

COMCAST OF MICHIGAN Ill, Inc., ET AL,

Defendant(s).

/

ORDER REFERRING SEVEN QUESTIONS TO
THE FEDERAL COMMUNICATIONS COMMISSION
PURSUANT TO THE PRIMARY JURISDICTION DOCTRINE

On October 3, 2008, the Court stated its intent to refer six questions to the
Federal Communications Commission (“FCC”) and stayed Plaintiffs’ claim under 47
U.5.C. §543(b7) pending a ruling from the FCC. See Order dated October 3, 2008.

On October 17, 2008, Plaintiffs and Defendants submitted comments on the
proposed questions. (Doc. #50 and #52).

Defendants filed a “Notice of Supplemental Authorities” on November 19, 2008.
{Doc. #63). The notice included: (1) a Ietter from the State of Connecticut Department
of Public Utility Control dated November 12, 2008 (“Connecticut Lefter”) and (2) an
order from the Commonwealth of Massachusetts Department of Telecommunications
and Cable dated November 17, 2008 (“Massachusetts Order”). The Court assumes
Defendants are saying referral to the FCC is unnecessary based on the Connecticut

Letter and the Massachusetts Order.

The Connecticut Letter says, “The Department [of Public Utility Control] has
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determined that digital transmission of community access channel programming is
permissible under Federal law.” The Massachusetts Order says, “[b]ased on current
federal law, we find that Comcast's channel migration [from the analog to the digital
platform] is lawful.” However, Massachusetts made clear that if the FCC finds channe!
migration violates its rules, it will enforce that FCC policy.

Plaintiffs filed a “Response to Comcast Notice of Supplemental Authority” on
November 21, 2008. (Doc. #64). They say the Connecticut Letter and the
Massachusetts Order are irrelevant.

The Court declines to dismiss Plaintiffs’ 47 U.S.C. §543(b)(7) claim based on the
Connecticut Letter and the Massachusetts Order. Neither the letter nor the order is
binding on this Court, and the FCC has the special competency in matters of cable
technology to iss;ue a ruling this Court can rely upon.

The Court refers seven questions to the FCC:

(1) Does it constitute an “evasion” of applicable rate regulations (or any other
regulation) when cable operators: (a) require some subscribers to
purchaseflease converter boxes to view public, educational and
governmental channels (“PEG channels”); and (b) provide PEG channels
in digital format on the basic-service tier while non-PEG channels on the
basic-service tier are provided in analog format? (See In the Matter of
Implementation of Sections of the Cable Television Consumer Protection
and Competition Act of 1992 Rate Regulation, 8 FCC Rcd 5631, 5915-
5917 (F.C.C. 1993):

We define a prohibited evasion as any practice or action which avoids the
rate regulation provisions of the Act or our rules contrary to the intent of
the Act or its underlying policies. We also believe that . . .: (1) implicit rate
increases; (2) a significant decline in customer service without a similar
decline in price; and (3) deceptive practices such as improper cost shifting
or intentionally misstating revenues {are evasions].

(2)  Does the requirement to provide PEG channels on the basic-service tier
zpply to all cable operators or are cable operators in communities where

2
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3)

(4)

rates are subject to “effective competition” (or otherwise dereguiated)
excluded from this requirement? (See Pl. Response Br. p.19 n.16
“Comcast has argued that the requirement to provide PEG [channels] on
[the] basic service tier does not apply in communities where rates are
subject to effective competition. Plaintiffs disagree”; see also H.R. Rep.
No. 102-628 at 85 (1992) (PEG channels must be “available to all

community members on a nondiscriminatory basis™}).

Does the Court look from the consumer’s point-of-view to determine
whether: (a) a programming service is part of the basic-service tier; and
(b) the proposed digitization of PEG channels but not other channels is
“discriminatory” {because e.g., some customers may be required to obtain
additional equipment or make special requests for additional equipment to
view PEG channels}? (See H.R. Rep. No. 102-628 at 85 (1992) (PEG
channels must be “available to all community members on a
nondiscriminatory basis”)).

What is the criteria for a channel to be considered part of the basic-service
tier? If cable operators require customers to purchase/lease digital
receiving equipment to view PEG channels, are those channels per se a
separate “service tier” within the meaning of 47 U.S.C. §5622(17)?

Are cable operators precluded from charging for equipment used in
connection with the reception of PEG channels on the basic-service tier
when equipment is not needed to receive non-PEG channels on the basic-
service tier?

Can PEG channels be digitized, require special equipment to be accessed
(or be subject to other burdens with respect to the need to make a special
request to receive equipment and the placement of channels}, and still be
considered carried on the basic-service tier when non-PEG channels on
the basic-service tier are not digitized and do not require special
equipment to be accessed?

is digitization of PEG channels “discriminatory” because some cusiomers

may be required to make a special request to obtain additional equipment
to view the channels, while custormers are not required to obtain additional
equipment to view non-PEG channels?

To start the proceedings in the FCC, Plaintiffs must attach this Order to a petition

for declaratory ruling and file it with the FCC.
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IT 1S ORDERED.

sfVictoria A. Roberts
Victoria A. Roberis
United States District Judge

Dated: November 26, 2008

The undersigned ceriifies that a copy of this
document was served on the attomeys of
record by electronic means or U.S. Mail on
November 26, 2008.

s/Linda Vertriesi

Deputy Clerk
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MOTION for Leave to File Supplemental Memorandum on Primary Jurisdiction. Responses
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MOTION to Dismiss (revised to show correct page numbering) filed by Comcast of Michigan
II1, Incorporated, Comcast of the South, Incorporated, Comcast of Warren, Comcast of
Macomb, Incorporated. (Attachments: # 1 Exhibit Exhibit A - H.R. Rep. No. 98-934)
Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (Ashton, Michael)
(Entered: 07/14/2008)

07/14/2008

REFLY to Response re (19 in 2:08-cv-10156-VAR-DAS, 12 in 2:08-cv-10230-VAR-DAS)
MOTION to Dismiss filed by Comcast of Michigan ITI, Incorporated, Comcast of the South,
Incorporated, Comcast of Warren, Comecast of Macomb, Incorporated. (Attachments: # 1
Exhibit Exhibit A - H.R. Rep. No. 98-934)Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-
cv-10230-VAR-DAS (Ashton, Michael) (Entered: 07/14/2008)

07/07/2008

ORDER Granting (28 in 2:08-cv-10230-VAR-DAS, 35 in 2:08-cv-10156-VAR-DAS) Request
for Extension of Page Limit, filed by Comcast of Michigan III, Incorporated, Comcast of
Macomb, Incorporated, Comcast of Warren, Comcast of the South, Incorporated Signed by
District Judge Victoria A Roberts. Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-
10230-VAR-DAS (CPin) (Entered: 07/07/2008)

07/07/2008

REQUEST Unopposed Request for Page Limit Extension for Reply Bri'quy Comcast of
Michigan III, Incorporated, Comcast of the South, Incorporated, Comcast of Warren, Comcast
of Macomb, Incorporated. Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-
VAR-DAS (Ashton, Michael) (Entered: 07/07/2008)

07/02/2008

ORDER Setting Hearing on Motion to Dismiss: Motion Hearing set for 8/19/2008 at 2:00
PM before District Judge Victoria A Roberts Signed by District Judge Victoria A Roberts.
Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (LVer) (Entered:
07/02/2008)

07/01/2008

EX PARTE ORDER GRANTING LEAVE TO FILE AMICUS CURIAE IN OPPOSITION
TO DEFENDANT'S MOTION TO DISMISS. Signed by District Judge Victoria A Roberts,
Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (CPin) (Entered:
07/01/2008)

06/30/2008

RESPONSE to (19 in 2:08-cv-10156-VAR-DAS, 12 in 2:08-¢cv-10230-VAR-DAS} MOTION
to-Dismiss Defendants Motion to Dismiss filed by Sharon Gillette, Dearborn, City of,
Bloomfield Township, Meridian, Charter Township of, Warren, City of. Associated Cases:
2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (Verran, Cheryl) (Entered: (6/30/2008)

06/30/2008

https://ecf.mied.uscourts. gov/cgi-bin/DktRpt.pl?560089774601249-1,_§01 0-1

RESPONSE to (12 in 2:08-cv-10230-VAR-DAS) MOTION to Dismiss Memorandum of Law
of Amicus Curiae Alliance for Community Media and Alliance for Communications
Democracy in Opposition to Defendants’ Motion to Dismiss filed by Alliance for Community
Media, Alliance for Communications Democracy. Associated Cases: 2:08-cv-10156-VAR-
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DAS, 2:08-cv-10230-VAR-DAS (Morant, Leslie) (Entered: 06/30/2008)

06/27/2008

ORDER Granting page extension (21 in 2:08-cv-10230-VAR-DAS) Request filed by
Bloomfield Township, Dearborn, City of, Sharon Gilletie, Meridian, Charter Township of.
Signed by District Judge Victoria A Roberts. Associated Cases: 2:08-cv-10156-VAR-DAS,
2:08-cv-10230-VAR-DAS (CPin) (Entered: 06/27/2008)

06/27/2008

RESPONSE to (21 in 2:08-cv-10230-VAR-DAS, 28 in 2:08-cv-10156-VAR-DAS) Request
For Page Limit Extension by Comcast of Michigan III, Incorporated, Comcast of the South,
Incorporated, Comcast of Warren, Comeast of Macomb, Incorporated. Associated Cases:
2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (Ashton, Michael) (Entered:
06/27/2008)

06/277/2008

REQUEST For Response Brief Page Limit Extension by Sharon Gillette, Dearbom, City of,
Bloomfield Township, Meridian, Charter Township of. Associated Cases: 2:08-cv-10156-
VAER-DAS, 2:08-cv-10230-VAR-DAS (Verran, Cheryl) (Entered: 06/27/2008)

06/05/2008

ORDER Setting Briefing Schedule. Signed by District Judge Victoria A Roberts. Associated
Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (L Ver) (Entered: 06/05/2008)

06/03/2008

Minute Entry -Settlement Conference held on 6/3/2008 before Magistrate Judge Paul J
Komives. Disposition: matter not resolved Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-
cv-10230-VAR-DAS (EBut) (Entered; 06/09/2008)

05/20/2008

3

NOTICE OF SETTLEMENT CONFERENCE BEFORE MAGISTRATE JUDGE KOMIVES
6/3/08 AT 10:00A.M. Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-
DAS (EBut) (Entered: 05/20/2008)

05/06/2008

¥

ORDER of Reference to Magistrate Judge Komives: Conduct Settlement Conference. Signed
by District Judge Victoria A Roberts. Associated Cases: 2:08-¢cv-10156-VAR-DAS, 2:08-cv-
10230-VAR-DAS (LVer) (Entered: 05/06/2008)

05/06/2008

i

Letter from Judge Roberts Associated Cases; 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-
VAR-DAS (LVer) (Entered: (:5/06/2008)

05/05/2008

Mimute Entry -Telephone Conference held on 5/5/2008 before District Judge Victoria A
Roberts. Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (CPin)
(Entered: 05/09/2008) .

04/30/2008

STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and FINANCIAL
INTEREST by Comcast of Macomb, Incorporated identifying Corporate Parent Comcast
Corporation for Comcast of Macomb, Incorporated. Associated Cases: 2:08-cv-10156-VAR-
DAS, 2:08-cv-10230-VAR-DAS (Ashton, Michael} (Entered: 04/30/2008)

04/30/2008

STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and FINANCIAL
INTEREST by Comcast of Warren identifying Corporate Parent Comcast Corporation for
Comcast of Warren. Associated Cases: 2:08-¢v-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS
(Ashton, Michael) (Entered: 04/30/2008)

04/30/2008

STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and FINANCIAL
INTEREST by Comcast of the South, Incorporated identifying Corporate Parent Comcast
Corporation for Comcast of the South, Incorporated. Associated Cases: 2:08-cv-10156-VAR-
DAS, 2:08-cv-10230-VAR-DAS (Ashton, Michael) (Entered: (4/30/2008)

04/30/2008

STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and FINANCIAL
INTEREST by Comcast of Michigan II1, Incorporated identifying Corporate Parent Comcast
Corporation for Comcast of Michigan 111, Incorporated. Associated Cases: 2:08-cv-10156-
VAR-DAS, 2:08-cv-10230-VAR-DAS (Ashton, Michael) (Entered: 04/30/2008)

04/30/2008

19

https://ecf. mied.uscourts.gov/cgi-bin/DktRpt.pl?560089774601249-L_801 0-1

MOTION to Dismiss by Comcast of Michigan 111, Incorporated, Comcast of the South,

12/8/2008




Incorporated, Comcast of Warren, Comcast of Macomb, Incorporated. (Attachments: # 1
Exhibit MPSC January 30, 2007 Order)Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-
10230-VAR-DAS (Ashion, Michael) (Entered: 04/30/2008) '

04/30/2008

Set Deadlines/Hearings: Notice of Telephone Conference set for 5/5/2008 at 4:00 PM
hefore District Judge Victoria A Roberts. The Court will initiate the conference call.
Counsel are asked to contact the Court with a telephone number you can be reached at.
Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (LVer) (Entered:
04/30/2008)

04/28/2008

EXHIBIT re (1 in 2:08-cv-10230-VAR-DAS) Notice of Removal by Comcast of Warren,
Coracast of Macomb, Incorporated Associated Cases: 2:08-cv-10230-VAR-DAS, 2:08-cv-
10156-VAR-DAS (Ashton, Michael) (Entered: 04/28/2008)

04/25/2008

REQUEST Facilitation by Meridian, Charter Township of. Associated Cases: 2:08-cv-10156-
VAR-DAS, 2:08-¢cv-10230-VAR-DAS (Esordi, Thomas) {Entered: 04/25/2008)

03/05/2008

ORDER granting {14) Motion to Intervene in case 2:08-cv-10156-VAR-DAS; granting (7)
Motion to Intervene in case 2:08-cv-10230-VAR-DAS. Signed by Honorable Victoria A
Roberts. Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (LHac)
(Entered: 03/07/2008)

03/04/2008

Mirate Entry -Telephone Conference held on 3/4/2008 before Honorable Victoria A Roberts.
Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-10230-VAR-DAS (CPin) (Entered:
03/07/2008)

02/28/2008

NOTICE of Telephone Conference on Pending Motion. Associated Cases: 2:08-cv-10156-
VAR-DAS, 2:08-cv-10230-VAR-DAS (LVer) (Entered: 02/28/2008)

02/25/2008

MOTION to Intervene by Bloomfield Township. (Attachments: # 1 Index of Exhibits, # 2
Exhibit Exh. A Proposed Compilaint, # 3 Exhibit Exhibit A Franchise Agreement Pt. 1, # 4
Document Continuation Franchise Agreement, Pt. 2, # 5 Document Continuation Franchise
Agreement, Pt. 3, # 6 Document Continuation Franchise Agreement Pt. 4, # 7 Exhibit
Franchise Agreement Pt. 5, # 8 Document Continuation Franchise Agreement, Pt. 6, # 9
Exhibit Exhibit B Code, # 10 Exhibit Exhibit C Letter to Helwig, # 11 Index of Exhibits
Exhibit D Letter to Subscribers, # 12 Exhibit Exhibit E Letter to Comecast, # 13 Exhibit
Exhibit F Resolution, # 14 Exhibit Exhibit G News Release, # 15 Exhibit Exhibit H Letter to
Dingell, # 16 Exhibit Proposed Order)Associated Cases: 2:08-cv-10156-VAR-DAS, 2:08-cv-
10230-VAR-DAS (Hampton, William) (Entered: 02/25/2008)

02/05/2008

ORDER OF CONSOLIDATION WITH 08-10230 Signed by Honorable Victoria A Roberts.
(DEld) (Entered: 02/06/2008)

01/29/2008

STIPULATION AND ORDER Extending Time. Signed by Honorable Victoria A Roberts.
(LVer) (Entered: 01/29/2008)

01/28/2008

EXHIBIT I - Signed Andrew Afflerbach Affidavit re 5 Reply to Response to Motion by all
plaiatiffs (Verran, Cheryl) (Entered: 01/28/2008)

01/25/2008

CERTIFICATE OF SERVICE by Comcast of Michigan III, Incorporated, Comcast of the
South, Incorporated Amended Certificate of Service regarding submission of stipulation and
proposed order to Judge Roberts (Ashton, Michael) (Entered: 01/25/2008)

01/25/2008

CERTIFICATE OF SERVICE by Comcast of Michigan III, Incorporated, Comcast of the
South, Incorporated regarding Stipulation and proposed Order Extending Time submitted to
Judge Roberts (Ashton, Michael) (Entered: 01/25/2008)

01/23/2008

oo

TRANSCRIPT of Plaintiff's Motion for Preliminary Injunction held on January 14, 2008.
(Court Reporter: Janice Coleman) (Number of Pages: 157) (Coleman, I.} (Entered:
01/23/2008)

https://ecf. mied.uscourts.gov/cgi-bin/DktRpt.pl?560089774601249-1._801_0-1

12/8/2008




01/14/2008

Mirnute Entry -Motion Hearing heid on 1/14/2008 re 2 MOTION for Preliminary Injunction
MOTION for Temporary Restraining Order filed by Dearborn, City of, Sharon Gillette,
Meridian, Charter Township of before Honorable Victoria A Roberts. (Court Reporter Janice
Colzman) (CPin) (Entered: 02/15/2008)

01/14/2008

]

OPINION AND ORDER on 2 Motion for Preliminary Injunction and Motion for TRO. Signed
by Honorable Victoria A Roberts. (LVer) (Entered: 01/14/2008)

01/13/2008

REPLY to Response re 2 MOTION for Preliminary Injunction MOTION for Temporary
Restraining Order reply fo response filed by all plaintiffs. (Attachments: # 1 Exhibit Affidavit
- Andrew Afflerbach) (Verran, Cheryl) (Entered: 01/13/2008)

01/12/2008

B

ATTORNEY APPEARANCE: Michael S. Ashton appearing on behalf of all defendants
(Ashton, Michael) (Entered: 01/12/2008)

01/12/2008

LS

SPONSE to 2 MOTION for Preliminary Injunction MOTION for Temporary Restraining
Order filed by all defendants. (Ashton, Michael) (Entered: 01/12/2008)

01/11/2008

NOTICE of Appearance by Joseph Leonard Van Eaton on behalf of all plaintiffs. (DHam)
(Entered: 01/14/2008)

01/11/2008

[[R%]

MOTION for Preliminary Injunction and MOTION for Temporary Restraining Order by all
plaiatiffs. (DHam) (Entered: 01/11/2008)

01/11/2008

[—

COMPLAINT with exhibits A-N filed by all plaintiffs against all defendants Receipt No:
566249 - Fee: $ 350. (Attachments: # 1 Document Continuation # 2 Document Continuation)
{DHam) (Entered: 01/11/2008)
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Get Ready for the Digital Transition on February 17, 2009 with Comcast.
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(ComCQSt R e o _Seft_ch__Colqc.agt.coin.
4 Start Over
1 Tell Us About Your TVs ' Equipme ' ‘
. o " quipment Monthly Customer Antenna
2. Compare Your Options My TVs Transition Options Cost Cost  Service Cnamnels . ded
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